STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

SOUTH FLORI DA WATER MANAGEMENT
DI STRI CT,

Petiti oner,
VS. CASE NO. 95-0049

ROBERT ROBI NSON,

Respondent .

N N N N N N N N N N

RECOMMVENDED ORDER

Pursuant to notice, the D vision of Administrative Hearings, by its duly
designated Hearing O ficer, Claude B. Arrington, held a formal hearing in the
above-styl ed case on May 18, 1995,in West Pal m Beach, Florida.

APPEARANCES

For Petitioner: Scott Allen dazier, Esquire
South Florida Water Managenent District
3301 Gun O ub Road
West Pal m Beach, Florida 33416

For Respondent: Robert Robi nson, pro se
7900 Sout hwest 173rd Terrace
Mam , Florida 33157

STATEMENT OF THE | SSUES

VWhet her the Petitioner (the District) has the authority and cause to revoke
Ri ght of Way Occupancy Pernmit Nunmber 9591 that permitted Respondent to erect a
fence and maintain two oak trees on real property that is subject to the
District's mai ntenance easenent and, if so, whether the District has the
aut hority and cause to demand the renmpoval of the fence, the two oak trees, and a
key lime tree fromthe easenent area.

PRELI M NARY STATEMENT

Respondent is the owner of a single famly residence in Dade County,
Florida, that abuts the District's C 100 Canal. This canal is owned and
mai ntai ned by the District and is an essential part of its flood control plan.
Adj acent and parallel to the north bank of the canal in the vicinity of
Respondent's property is a strip of land twenty feet wide that is owned by the
District and used for operation and nmai ntenance of the canal. Adjoining and
parall el to the maintenance strip owned by the District is a strip of land that
forns the rear 20° of the residential | ot owned by Respondent. This portion of
the Respondent's property (the easenent area) is subject to an easenent that
gives the District the right to use the easenent area for mai ntenance and
operation of the canal.



On April 9, 1992, the District issued Right of Way Cccupancy Permt Nunber
9591 (Permt 9591) to the Respondent. This revocable permt allowed Respondent
to encroach onto the mai ntenance easenent by erecting a fence and maintai ning
two oak trees, subject to certain limting conditions.

On Novenber 15, 1994, the District issued an Adm nistrative Conpl aint and
Order which, subject to Respondent’'s due process rights, revoked Permt 9591 and
demanded that Respondent renove the fence, the two oak trees, and a key line
tree that encroached on the easenent. The key linme tree had not been incl uded
as a permtted encroachnment by Permt 9591. The Adm nistrative Conplaint and
Order ordered the foll ow ng:

1. Right of Way Cccupancy Permit No. 9591,
aut horizing a fence enclosure and two trees
is hereby REVOKED, effective thirty (30) days
fromthe date of service of this Adm nistrative
Conpl aint and Order and Notice of Intent to
Revoke Permt.

2. Respondent shall rempove the fence encl osure,
trees [the two oak trees and the key linme tree]
and any other itens that nmay be | ocated on the
District's right of way w thout authorization
and restore the District's right of way to its
original or better condition within thirty (30)
days fromthe date of service of this Admnistra-
tive Conmplaint and Order and Notice of Intent to
Revoke Permt.

3. Respondent shall hold and save the District
harm ess fromany and all danages or clai ns which
ari se from Respondent's conpliance activities.

4. Respondent, pursuant to Rul e 40E-6. 381,

Fl orida Adm nistrative Code, shall pay all

i nvestigative costs, court costs, and reasonabl e
attorney's fees incurred by the District in

obt ai ni ng conpliance with the terns of this Oder.

5. In the event Respondent fails to conply with
the above terns, the District shall renove all
encroachnents, undertake appropriate restoration
wor k (which shall be determ ned by District staff),
and take any and all neasures the district deens
necessary to effectively term nate Respondent's
present and potential future unauthorized use of
the District's |ands and worKks.

6. Pursuant to sections 373.044, 373.083,
373.085, 373.086, 373.119, 373.129, 373.126,

373. 603 and 120.609 (sic), Florida Statutes, and
Rul es 40E-1.609, 40E-6.341 and 40E-6.491, Florida
Adm ni strative Code, the District is authorized
to enforce the terns of this Order and seek other
remedi es which include but are not limted to:

a. An injunction to abate the violations;

b. Gvil penalties in an anmount not to exceed
$10, 000. 00 per day, each day constituting a separate
of fense; and

c. Investigative costs, court costs, and reasonable
attorney's fees. Such attorney's fees shall be based



upon their fair market value of the services provided,
based upon what a private attorney woul d charge

Respondent tinely challenged the District's intended action, the natter was
referred to the Division of Administrative Hearings, and this proceedi ng
f ol | owed.

At the formal hearing, the District presented the testinony of Tom Fratz,
Abbe Hoctor, and O arence Tears. M. Fratz is enployed as Director of the
District's Right of Way Division. M. Hoctor is enployed by the District as an
environnental scientist and was accepted as an expert witness in the field of
| andscape architecture. M. Tears is enployed by the District as the Regiona
Qperation Maintenance for the District's Mam Field Station. The District
presented 7 exhibits, 6 of which were admtted into evidence. Respondent
presented no testinony and no exhibit.

A transcript of the proceedi ngs has been filed. Rulings on the District's
proposed findings of fact may be found in the Appendix to this Reconmrended
Order. The Respondent did not file a post-hearing submttal

In its proposed recommended order, the District requests that its
Admi ni strative Conplaint and Order entered Novenber 15, 1994, be "upheld, in
toto". The matters "ordered"” in paragraphs 3, 4, 5 and 6 were not at issue in
this proceedi ng and not hi ng contai ned herein should be construed as granting the
District such relief. Whether the District is entitled enforce its contractua
and property rights as set forth in paragraphs 3-6 would be within the
jurisiction of a circuit court. See, Article V, Section 5, Florida
Constitution, and Section 120.57(1), Florida Statutes. There was no evi dence as
to any costs or attorney's fees incurred by the District in bringing the instant
pr oceedi ng.

FI NDI NGS OF FACT

1. Respondent is the owner of a single famly residence |ocated at 7900
Sout hwest 173rd Terrace, Mam, Florida. The rear of Respondent's property
backs up to the north right of way of the District's G 100 Canal

2. The C-100 Canal is one of the works of the District and is an essentia
part of the District's flood control plan. The C 100 Canal system supports
surface drainage and flood protection to approximately 40 square mles of Dade
County, Florida.

3. The property owned by the District in fee sinple includes a strip of
land that is adjacent and parallel to the north bank of the canal. This strip
of land is twenty feet wide and provides the District with a portion of the |and
it requires for maintaining the canal

4. On February 18, 1964, Respondent's predecessor in title executed a
docunent styled "Pernmanent Mintenance Easenent” that granted to the District's
predecessor agency an easenent on and across a strip of land that constitutes
the rear twenty feet of Respondent's property. The easenent area is adjacent
and parallel to the maintenance strip owned by the District. The instrunent
granting the easenent provided, in pertinent part, as foll ows:

the grantors do hereby grant, bargain,
sell and convey unto the grantee . . . its
successors and assigns, the perpetual maintenance



5. On April 9, 1992, the District issued to Respondent Permt
whi ch, subject to limting conditions,

Respondent

easenent and right for and to the use and enjoynent
for canal maintenance purposes of the foll ow ng
described lands . . . for the purpose of ingress
and egress in maintaining and operating Cana

C- 100, one of the works of the District . . .,

and for no other purpose, it being understood

and agreed that said |land shall not be excavated
and that no permanent structure of any kind shal

be pl aced thereon.

Al the covenants and agreenments herein
cont ai ned shall extend to and be bi ndi ng upon
the parties hereto and their respective .
successors and assigns.

Nunber

aut hori zed certain encroachnents by

9591

into the easenent area and descri bed those encroachnents as foll ows:

4' high chain |ink fence encl osure encroaching

20" and 2 trees inside the fenced encl osure

within the District's 20" canal mai ntenance

easenent along the north right of way of C 100

| ocated at the rear of 7900 Sout hwest 173rd Terrace.

6. Permt 9591 provided, in pertinent part, as follows:

7. The District

. The Permttee [the Respondent], by acceptance
of this permt, hereby agrees that he shall promptly
comply with all orders of the District and shal
alter, repair or renove his use solely at his
expense in a tinmely fashion

. By acceptance of this permt, the permttee
expressly acknow edges that the permttee bears
all risks of loss as a result of revocation of
this permt.

whi ch provides the following standard limting conditions of Permt 9591

perti nent

to this proceeding:

The District's authorization to utilize |ands and
ot her works constitutes a revocable license. 1In
consi deration for receipt of that |icensure,
permttees shall agree to be bound by the foll ow ng
standard limting conditions, which shall be
included within all permts issued pursuant to

this chapter.

* * %
(3) This pernmt does not create any vested rights,
and . . . is revocable at will upon reasonable prior

witten notice. Pernmttee bears all risk of loss as
to nonies expended in furtherance of the permtted
use. Upon revocation, the permttee shall pronmptly
nodi fy, relocate or renove the permtted use. In
the event of failure to so conply within the

has enacted Rul e 40E-6.381, Florida Adm ni strati ve Code,



specified time, the District may renove the
permtted use and permttee shall be responsible
for all renoval costs.
* * %
(7) The permittee shall not engage in any activity
regarding the permtted use which interferes with
the construction, alteration, nmaintenance or
operation of the works of the District, including:
* * %
(c) planting trees . . . which limt or prohibit
access by District equi pment and vehicl es, except
as may be authorized by the permt.

8. Among the special limting conditions of the permt are the foll ow ng:

8. The permittee is responsible for pruning trees
in order that their canopies do not encroach wthin
areas needed by the district for canal maintenance
purpose. Upon the request of the district, the
permttee shall trimor prune any growth which

the district has determined interferes with the
district's access, operations, and nai nt enance.

9. Pernmittee shall be responsible for the nmaintenance of the canal right
of way within the fenced area and al so for the mai ntenance of the right of way
to a point 10 feet outside the fenced area.

10. At the tinme of the formal hearing, the easenment area was encl osed by
the fence that Respondent erected pursuant to Permt 9591 and there existed
within the easement area two |ive oak trees and one key linme tree. The two oak
trees were approximately ten years old. The evidence did not establish whether
Respondent planted (or transplanted) the two oak trees. The key line tree was
pl anted by Respondent after the issuance of Permt 9591

11. It is necessary that the G 100 Canal be properly maintained and that
the District have access to the canal for routine and energency maintenance.
Fol | owi ng Hurricane Andrew i n August 1992, the District devel oped a mai ntenance
plan for the C-100 Canal. The District did not have an established cana
mai nt enance plan for the portion of the canal relevant to this proceeding at the
time it granted Permt 9591

12. Prior to the devel opment of its mmintenance plan, little maintenance
had been done on the canal in the area of Respondent's property.

13. The District's decision to revoke Permit 9591 and to demand the
renoval of the fence and trees is in furtherance of the District's right of way
mai nt enance plan and is only part of the District's enforcenent and managenent
efforts to renove permtted and non-permtted encroachnents from mai nt enance
easenents in this area of the G100 Canal. Respondent's property has not been
singled out for this action. At the time of the formal hearing, Respondent's
property was the only area in the vicinity on which the District does not have
40' of unobstructed access adjacent to the canal

14. Respondent disputes that the District needs access to the portion of
his property that is subject to the easenent for the proper operation and
mai nt enance of the C 100 Canal. Pertinent to this proceedi ng, the nmaintenance
pl an adopted by the District includes the use of |and based equi pnent for



erosion control and nowi ng of maintenance right of way areas and the routine and
energency dredgi ng of the canal channel. The plan sets forth the anticipated
mai nt enance activities for the area of the canal relevant to this proceeding,
the type equi pnent that will be used, and the amount of right of way that will
be required to performthe work. Emergency mai ntenance of the canal may be
required in response to a heavy rain event since the District nust be able to
respond quickly if a part of the canal becomes cl ogged wth debris.

15. The equipnent that the District will likely use for maintenance
i ncl udes batwi ng mowers, front end | oaders, dunp trucks, draglines, and
towboats. The District established that the 20° strip of land it owns in fee
title does not provide sufficient roomfor the maneuvering of the heavy
equi prent that will be required for the routine and enmergency mai ntenance of the
canal. These pieces of heavy equi pnent require 40' of unobstructed land to set
up and to operate safely and effectively. The District established that it
needs the additional area provided by the easenent on Respondent's property to
properly performits operation and mai nt enance of the C 100 canal

16. The fence that Respondent erected pursuant to Permt 9591 bl ocks the
District's access to the easenment area. Consequently, it is found that the
District has cause to revoke Permt 9591 as it pertains to the fence. The
District's easenent entitles it to unobstructed access to the easenent area and
provides the District with the authority it needs to demand t hat Respondent
renove the fence. The District established that it has cause to denmand that
Respondent renove the fence fromthe easenent area

17. Respondent al so disputes that the two live oak trees and the key |ine
tree that are in the easenent area need to be renoved even if it is found
necessary to renove the fence. 1In their present condition, the three trees,
especially the two oaks, obstruct a mmjor portion of the easenent area and
interfere with the District's intended use of the easenent area. Even if the
trees are pruned as they growto maturity, they will significantly interfere
with the District's intended use of the easenent. The bases of the oak trees
are approximately 2.5 and 6.5, respectively, from Respondent's rear property
line within the easenent area. The two oaks are approximately the sanme size and
are expected to grow to maturity at the same rate. At the time of the formal
hearing, the canopies of the trees were approximately 20" tall and 10' wide. 1In
five years, the canopies are expected to be approximately 25 tall and 25 w de.
In ten years, the canopies are expected to be 30" tall and 30" wi de. At
maturity, the canopies are expected to be 35 tall and 40' wide. The District
has cause to revoke Permt 9591 as it pertains to the two oak trees. The
District also has cause to demand that Respondent renpve the two oak trees from
the easenent area. The instrunment granting the District the maintenance
easenent provides the District with the authority it needs to denmand that
Respondent renove the two oak trees.

18. The base of the key linme tree is approximately 10' from Respondent's
rear property line within the easenent area. Although this is a relatively
small tree, its presence obstructs the operation of equipnment within the
easenent area. At maturity the canopy of the key linme tree is expected to be
between 12 to 15" in height and between 12 and 15 in width. The tree trunks
and the tree canopi es obstruct the operation of equiprment within the easenent
area. This interference cannot be resolved by pruning the trees.

19. The District has cause to demand that Respondent renove the key line
tree that he planted on the easenent area since that tree was not pernitted by
Permit 9591 and is contrary to limting condition 7(c). The existence of the



key lime tree is found to interfere with the District's intended use of the
easenent. The instrunment granting the District the maintenance easenent
provides the District with the authority it needs to demand t hat Respondent
renove the two oak trees.

CONCLUSI ONS OF LAW

20. The Division of Adm nistrative Hearings has jurisdiction of the
parties to and the subject matter of this proceeding. Section 120.57(1),
Fl orida Statutes.

21. Section 373.016, Florida Statutes, declare certain policies pertinent
to this proceeding, as follows:

(1) The waters in the state are anong its
basi c resources. Such waters have not heretofore
been conserved or fully controlled so as to
realize their full beneficial use.

(2) 1t is further declared to be the policy
of the Legislature:

(a) To provide for the managenent of water
and related | and resources;

(b) To pronote the conservation, devel opnent,
and proper utilization of surface and ground water.
(c) To develop and regul ate dans, inpoundnents,

reservoirs, and other works and to provi de water
storage for beneficial purposes;

(d) To prevent damage from fl oods, soil erosion
and excessive drainage;

(e) To mnimze degradati on of water resources
caused by the discharge of stormater

22. Section 373.086(1), Florida Statutes, provides the authority for the
governi ng board of a water managenent district, in pertinent part, as foll ows:

(1) In order to carry out the works for the
district, and for effectuating the purposes of
this chapter, the governing board is authorized
to. . . hold, control, and acquire by donation
| ease, or purchase, or to condemm any |and, public
or private, needed for rights-of-way or other
pur poses, and may renove any buil ding or other
obstruction necessary for the construction
mai nt enance, and operation of the works; and to
hol d and have full control over the works and
rights-of-way of the district.

23. The burden is on the District to establish by a preponderance of the
evidence that it has the authority to take the action it is attenpting to take
and that it has cause to exercise that authority. In this proceeding, the
District established that Permt 9591 is revocable and that it has cause to
exercise its discretionary right to revoke the permt. The revocation of Permt
9591 furthers policies set forth in Section 373.016, Florida Statutes.

24. Pursuant to the ternms of the permt and to the rights conferred by the
grant of easement in 1964, the District is entitled to unrestricted access to
the entire easenment. See, Hoff v. Scott, 453 So.2d 224 (Fla. 5th DCA 1984),



Anderson v. O dham 622 So.2d 544 (Fla. 5th DCA 1993), and White Sands, Inc. v.
Sea O ub Condom ni um Associ ation, 581 So.2d 589 (Fla. 2nd DCA 1990).
Consequently, the District has the authority to demand that the Respondent
renove the fence, the two oak trees, and the key linme tree. The District
established that it has good cause to nake that demand.

25. The evidence is clear that the District is not acting in an arbitrary
or capricious fashion in exercising its authority to revoke Permt 9591 or in
demandi ng that the fence and the three trees be renoved fromthe easenent area.

RECOMVENDATI ON
Based on the foregoi ng Findings of Fact and Concl usions of Law, it is
RECOWMMENDED t hat the District enter a final order that revokes Permt 9591
and demands that Respondent renove the fence, the two oak trees, and the key

line tree fromthe easenent area within thirty days fromthe date the fina
order becones final

DONE AND ENTERED this 6th day of July, 1995, in Tallahassee, Leon County,
Fl ori da.

CLAUDE B. ARRI NGTON

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 6th day of July, 1995.

APPENDI X TO RECOVWENDED ORDER, CASE NO 95-0049

The followi ng rulings are made on the proposed findings of fact submtted by the
Petitioner.

1. The proposed findings of fact in paragraphs 1, 2, 4, 5, 6, 7, 10, 11
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 25, 30, 31, 36, 37, 38, 39, 40, and
45 are adopted in material part by the Recommended O der

2. The proposed findings of fact in paragraphs 3, 8, 28, 29, 41, 42, 43,
and 44 are subordinate to the findi ngs made.

3. The proposed findings of fact in paragraph 9 are adopted in part by the
Recomended Order, but are rejected to the extent they are unsubstantiated by
t he evi dence.

4. The proposed findings of fact in paragraphs 23 and 24 are rejected as
bei ng unnecessary to the concl usions reached.

5. The proposed findings of fact in paragraphs 26 and 27 are incorporated
as prelimnary matters, but are rejected as findings of fact because they are
unnecessary to the concl usi ons reached.



6. The proposed findings of fact in paragraphs 32, 33, 34, and 35 are
adopted in part by the Recommended Order, but are rejected to the extent the
proposed findings of fact are unnecessary to the conclusions reached.

COPI ES FURNI SHED:

Scott Allen d azier, Esquire

South Florida Water Managenent District
3301 Gun O ub Road

West Pal m Beach, Florida 33406

M. Robert A Robinson
7900 Sout hwest 173rd Terrace
M am , Florida 33157

Sanmuel E. Pool, |11, Executive D rector
South Florida Water Managenent District
Post O fice Box 24680

West Pal m Beach, Florida 33416

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this reconmended
order. Al agencies allow each party at least ten days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt
witten exceptions. You should contact the agency that will issue the final
order in this case concerning agency rules on the deadline for filing exceptions
to this recommended order. Any exceptions to this recomended order should be
filed with the agency that will issue the final order in this case.



